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“WASHINGTON ENVIRONMENTAL COUNCIL ("WEC“) the NATIONAL AUDUBON

SETTLEMENT AGREEIV[ENT
" FOR
LONE STAR NORTHWEST DUPONT PROJECT .

TEIS SETTLEMENT AGREEMENT is dated this 25th day of December, 1994, and
executed by and among the WASHINGTON STATE DEPARTMENT OF ECOLOGY
EST;ING.(Lone -+ %

("Ecology"); the CITY OF DUPONT ("City"); L ONE STARNORTH
Star"); WEYERHAEUSER REAL ESTATE COMPANY ("WRECO"); the NISQUALLY
DELTA ASSOCIATION ("NDA"™); the BLACK HILLS AUDUB ON-SOCIETY; the - -

SOCIETY; PEOPLE FOR PUGET SOUND); the TAHOMA' AUDUBON SOCIETY the

'SEATTLE AUDUBON SOCIETY; #nd ANDERSON ISLAND QUALITY OF LIFE - . -

CONH\/[[TTEE”("‘ZS;ndérédﬁiI‘slaﬁd QGLC") P e e
Becntal




C. On October 15, 1993, Ecelogy denied the Conditional Use Permit pursuant to

L) .i.‘-;.mfzhj o

TN

RCW 90.58.140(12) and appealed issuance of the Substartial Development Permit to the
Shorelines Hearings Board (SHB No. 93-65).

D. = OnOétober 15;1993, the NDA and.the Black Hills Audubon Society appealed the
City's decision to'issite a Shoreline Substantial Dévelopmerit Pefmit and Shoreline Conditional - -

Use Permit to the’ Shorelmes Hea.nngs Board-(SHB-N0: 93-64).: « = isn e s =0y 2000
E. I addmon the NDA and Judith Krill and Karl Krill appealed the Site Plan

Approval to Plerce Coum'y Supefior Court’ (Plerce County Cause No., 93-2-09515-1). -Judith -

IR R

“K1ill and Karl Krilk have dismissed theirappeal:-:
F.  OnOctober26,1993, WRECO and Lone Star appealed Ecology's denial of the
Shoreline Conditional Use Pémit to:the Shoreline Hearings Board (SHB No: 93-69). Allofthe |

respectwe shorehne appeals were consohdated by order of the Shorelmes Hearings Board in its -

Pre-Hearmg Order dated December 14 1993
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av

H. In January 1994, the parties retained a professional mediator to facilitate
settlement discussions fo determine whether a settlement agreement that meefs the needs and .

L Through the mediation sessions, a new vision for the DuPont shoreline has

emerged which, 1f implemented, will end the long—sta_udmg dlsputes between various part1es o

i i o i e

 this Agreement and estabhsl}__a ﬁ'ernework for cooperatwe effo

and protected in a manner. that aﬂows-enh@;;ced. -El;;bli_@ access for the .s;_;.ifi.z:e%fpaipul’ont while

allowing valuable gravel resouirees to be available to the Puget Somnd region. Itis the desire of . .

the partles to reach a Iasung settlement. .

Jo. In order to avoid, prou'acted litigation and 1ts assoc1ated costs, all parties . desu‘e to _

among the varlous mterest o

resolve fuIIy all of their disputes’ regardmg the. P1oneer Aggregates. Pro;ect It is understood__that R

the parties undertake this compromlse and. settlement of ,d_;eputed issues, of law:a.nd__‘fact w11:hout )




Section LA.1 cont’d.
transshipment facility would be moved forthward near Tatsolo Point, approximately 1.5 miles

farther away from the Nisqually National Wildlife Refuge than is the existing dock. WRECO

and Lone Star Wotld absndon all plans fo'tise the éxisting DuPont dock 48 4 éotimercial |

shipping facﬂltyi’: and 'the are Would SVAlIaBIE £ the publie for shotéline acdess and passive ¥ =

actions will be tequired'to implemerit the new vision fz)r the DuPont shorelme Thése actions ™ =

mclude the pro gra.mmahc actions of a Shoreline Master Program amendment and a DuPont

-set forth m Section I D

:uif“"'

g i




Section I.A.3 (cont’d.

proposed Shoreline Master Program amendments, and projec_t—spe_ciﬁc revisions as set forth in
this Agreement. The non-governmental parties agree not to challenge any of the programmatic
or project-speciﬁc approvals granted by private, local, state or federal entities, or any of the

environmental documents or decisions issued consistent with this Agreement.

4. The governmental entities agree to consider the programmatic and project-

specific proposals in good faith and in accordance with the agreed upon process and schedules
set forth in this Agreement, and as set forth in Attachment .
| B. IMMQ&@M- '

) 1. The non—govemment_al parties agree to actively support an amendm_ene to
the DuPont Shoreline Meister Program which would accomplish the objectives of this Settlement
' 'hgréément The amendnient to the DuPont Shoreline Maéier Program that will be proposed _te
'aecomphsh these objectives shall be substantially in the. form contained in Attachment B :

N attached hereto*and incorporated herein by reference ("Proposed DSMP Amendment“) The
_Pr0posed DSMP Amendment will be processed strictly in accordance with the prowsxons of

WAC ch 173-19. The Pmposed DSMP Amendment prov1des for

e B b map and-text amendment to allow.location.of a sand and- gravel e e

bar.ge transshlpment facility in the Tatsolo Point area, by establishing a Special Management
Unit or other appropriate shoreline demgnatmn that permits those uses:described in Section H B.4
below (hereinafter referred to as the,"Special Management Unit").. The sand.and gravel bargé

transshipment facility will be used solely. for those uses. described in Seetiion LB 4 below

— b A map : amendment o elmunate the exxstmg_ Urban.shorelme

des.lgnatmn near the mouth of Sequahtchew Creek and to redes1gnate thlS a:ea asa Conservancy .

envuon.ment. EhmmauOn of. the Urba.n shoreline designation wﬂl ¢y _;concurrently with the

final approvalof the Proposed DSMP Amendment as set forth in Attachm

tB andimmediately. ...

DuPont: .S'ertlement A greement
#5170 1055255 3ZMO1L.DOC 12/25/94




Section 1.B.1.b (cont’d.)
prior to the approval of the state and local permits necessary for construction of the sand and
gravel barge n‘ansshiponeot facility.

2. The non—govefnmental parties to this Agreement agree to support the
Proposed DSMP Amendment and 10 work coopcratively towards its adoption by the
governmental entitieo by actioris that will ioolude, but are not limited to, letters and testimony in
support of the amendment. | | -

3. The City agrees to consider the Proposed DSMP Amendment in good
faith, and will submit a final decision to Ecology according to the agreed upon public process’
and sohedules set forth herein and in Attachment A. Ecology and the City will fully comply with
the public comment and participation requirements of RCW 34.05 and WAC 173-1 9

- 4. > Ecology agrees to consider the City's submittal on the Proposed DSMP.
Amendment 1n good faith end'according to-the agreed upon process and schedules set forth" -
herein and in A'tta'chmenth-' Ecology will determine whether the City's.submittal is consistent
with the Shorehne Management Act under Ecology s'powers granted to it under the Act.

5. The non—governmental partiés agree not to appeal the-approval of ﬂle

Proposed DSMP:- Amendment.ifitis.approved, provided it is.adopted.in.substantially the form . . o

attached hereto as Attachment B.

co

“ATHE Clty is cmrenﬂy iti the" process ‘ofupdating its Comprehenswe Plan*

pursuant to the requuements of Washmgton g Growth Management At

2.7 “Eeology and the' : -governmenta.l paities agree riot to oppose the

following components ofa ComprehensweiPlan Update:™ 77 et e

Urban sh'o‘féli‘n’éfdé‘sig‘iihﬁoﬁ‘Eﬁd"*és‘tﬁﬁl‘i"s‘ﬁ;E‘Spééial”h’/l‘éﬁﬁgémént UmtmtheTatsoloPomtaIea fanl

Visions which show an intent to- elnmnate the existing 7

DuPont Settlement A greemem‘
#5170°10552-55 3ZMOILDOC 1272594
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ection I.C.2.a (cont’d.

and which would provide for any other details necessary for the Comprehensive Plan to be
consistent with the Proposed DSMP Amendment as set forth in Attachment B. |

b. Public Access provisions which include a new public access trail
down the nor'th side of Sequalitohew Creek that extends ten feet on either side_ of the center line
of the narrow gauge railway (rather than thé south side of the Creek as presently ShOWﬂln the
1985 Comprehensive Plan) to the mouth of Sequa-litchew Creek on the Puget Sound shoreline as
set forth in Attachmint H. The public access area will be aveilable for passive recreational uses
consistent with the Conservancy. demgnaﬁon | A | |

c. Land Use provisions oon51stent with the plan for Hoffman H111
prepared by Peter Calthorpe as set forth in Attachment D attached hereto and incorporated _herein
by reference, which accommodate WRECO's plans for residential development of Hoffian Hill
in the future. _ — _

-d. Mmeral Resource Lands provisions including a mmeral resource
J lands deagnaﬂon, which applies to the lands north of Sequahtchew Creek, as de51gnated as the

Ploneer Aggregates Lease Area, as deplcted in Attachment C, and policies which meet the

_requirements of the Growth Management Act and make these Jands available, for resource

extractton under mdustnal zonmg

3. The City agrees to.consider. the proposed Comprehensive Plan Update set,

forth above in good faith and according to the schedules set forthin Attachment A. .. .

_ - WRECO --arid"I;otie Star agr'ee. to se‘ek.pémﬁts and %approvals for a Revised -
Project, which shall be defined to° mean the Ploneer Aggregates Pro;ect s approved by City ofi ¢
* DuPont Ordinance Nos: 485 dnd 486, exoept as‘modified to relocate the. sand and- gravel barge

DuPont- _ ert
#5170 10552 55




Section 1.D.1 (cont’d.) | A : .
approvals sought by WRECO'and Lone Star pursuant to this paragraph, shall specifically not o

* B iyLeger

include an asphalt plant or concrete plant consistent t#vith the specific deletion of such facilities |
by the City Couincil in their approval of Ordinance Nos. 485 and 486. A recordable declaration
in the form annexed hereto as Attachment K shall be executed, which shall prohibit use of the
Pioneer Aggregates Lease Area for.an aSphalt or concrete plant fora ﬁeriod of 99 years-from the
date of execution of this Agreemcnt.. Ax illustrative dépitiﬁbti- of the Revised Project is contained
in Attachment E.’ The partiés agree that the ﬁnal Iocation of the Revised Project will be within = -
the City of DuPont and ﬁirth-cr agree that the dock location will be within the range shown in
Attachment B as the location for the 'Special Management Unit, which the partics agree is outside
of the Nisqually Delta shoreline of statewide éigniﬁcalnce. WRECO and Lone Star are agreeing
to no other permit modifications, except those specifically refereniced heréin, The proposed . -
conceptual drawing set forth-in Attachment E‘ shows the maximum physical and visual impact to B
the bluff contemplated -bg'r!the parties, and Loré Star will deveiéﬁ’értérﬁaﬁve plans that minimize (.
vxsua.l and physmal mpacts to the bluﬁ' takmg into account concerns regardmg noise; safety and .
cost. The pal'thS recogmze that pro; ect changes may occur through the engmeenng, survey, -
-SEPA, and penmttmg--aprocas‘s:-i'Ii]ne--noti;'govemmental -part-les.-iagreei-to"--?-supporti-any reasonable i i st o
mbdifications to the proposa.t which do not: increase environmental impacts of the Revised
Project, substantxally change the'location afid size'of the Revised Projéct, substanually change
the feasibility of the Rewsed Pro;ect, or substantlally increase the-costs of thé Revised: Project: -

Measures that minimize environmental impacts and costs  may:| be: brought to: the attention’ of the: -

"low and the pa.rtles w111 in

Envuonmental Rewew Comnu ee crcated pur' 'uant to Scctmn L E

good faithi: COHSIdel' inclusion of, such measures--mto_the Rewsed PIOJ ect.

s 'Ihenon—govemme . 'artles agree to, support Lone Star’s and WRECO'

#5170 10552-55 3ZMO|' DOC 12f25I94




Section t.D.Z {cont’d.)

limited to Fort Lems thc Corps of Engineers-and the Nisqually Tribe. The non-governmental
parties agree to use thelr best efforts to obtain all necessary permits for the Revised Project by
the milestones set forth in Attachment A. The non-governmental parties also agree that they will
‘not appeal any programmatic approval or permit approval necessa.ty to implement the Rewsed
Proj cct This agreement not to_appeal any approvals sha.ll include and shall apply to any local,
state, or federal environmental documient or thre_sho Id determination.

3. The City agrees to consider any necessary permits. for the Revised Project
in good falith and according to the agreed upon publit; process and schedules sét forth in
Attachment B. If the City. api:rro;ves any permit for the Revised Project, the City agrees not to
challenge any permit or approval granted by another governmental agency which is consistent
with their approval. |

- 4. Ecology’agrees to consider the proposed pém:u'ts for the Revised Proj_.a;c'_'j_.t‘ in
good faith and gccording to the agréed upon public process-and schedules set forth in Attacléfﬂent
A. Inthe event thatthe- Clty doés not approve any necessary permits forthe Revisgd PrOJect,

' Ecology Wﬂl review the: dcc1510n anid determine whether-an appeal-is appropriate under the
powers granted to Ecology by the Shoreline Management . Act or othér authority; If Ecology A
approves a permit for'the Revised Project; Ecology agrees not to challenge any permitor
approval granted by anothergovermnmental ‘agency forthe Revised-Project provided:those:,

approvals are consistent with this Agreemeﬁtﬁ

5.  The parnes agrec that limit

consn'ucuon can comm nce:at

#5[70 10552-55 BZMOIl DOC 12!25/94




_ mdependently through the EIS process"presently under way in’ an effort t0" adopt the~

 amendmetits: for the: Comprehenswe Plan Update set forth in:Section

Section I.D.5 (cont’d.) | ' L

that was to be removed by truck). Ecology has determined that for purposes of this Agreement
only, such limited mining activity is not dependent upon any use or dévelopment occurring in the
shoreline, and is an economically independent activity; provided, however, that this

determination shall not be used against any party in the event that hugatmn of the Underlying
Actions (deﬁned at IIL. A 5) is resumed pursuant to Sect1on I F(2). The limited mining and truck l
transport is permitted under City Ordinance Nos. 485 and 486, which include the m1t1gat10n -
measures applicable to this activity. If Lone Star exercises thJs option, they agree to limit the
interim truck traffic to essentially the same hours of operation as the facility located'in
Steilacoom, which is between the hours of 7:00 a.m. and 7:00 p.m. . F or this liﬁited surfac_e

mining, Lone Star shall provide a semi-anznual report to the City and Ecology documenting

- where and how much aggregate has been removed and any progress. in the construction of the -

processing plant.

é: Proposed mitigation.measures for the Revised Project are:set forth in : - (

Section II, below: ‘The non-governmental parties agree to seek-no further mitigation measures--

beyond those provided therein; unless-.‘a-measu:e-.-is.‘egreed to by Lone Star through the process
set forth in Section LE(3)(e) and Sectlon LD(1).:

_ 7. . Inthe event that any governmental agency denies or conditions the-
Revised Projectin:a manner inconsistent with Section H:of this-Agreement, LoneStat and - .

WRECO will hai/e the options set forth in Sec_tion ILFbelow. . - 00 ool

- State Envifonmental Policy Act Compliance. .1/

‘1.1~ THe Comprehensivé Plan Uﬁ&ﬁ’te"‘S:'EPAI"pr‘:c"'i:eess*ﬁllrproceed —

Cornprehenswe Plan Updatc accordmg 10 the: Growth Managem srit Act ¢ deadlme The EISfor: -

the Comprehenswe Plan Update w111 mcIude env1ronmental analys:s of the proposed

:‘_:Agreemem‘
#5170 10552-55 3ZM01L.DOC 1272594
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2. The Proposed DSMP Arnendment set forth in Section [.B shall be
evaluated in a Supplemental Environmental Impact Statement (SEIS). The SEIS shall discuss
the environmental impacts of the proposed Special Management Unit and the elimination of the
cwrent Urban shoreline designation : Ecolog'y will investigate the availability of grant monies

that may be available to assrst the C1ty in programmatlc planmng and envrronmental review.

' .3 The SEIS for the Proposed DSMP Amendment will also consider the
env1ronmenta1 impacts of the Revised Project proposal With regard to the SEIS the parties

agree to the following: - _ _

N & Lead Agencies: Ecoloéy will act as a lead agency responsible for

the preparation of the .env.i_romnental review document. Tl're City shall, at its option, be a co-leed

agency. . .

b. © Funding and Scope of Work: Lone Star will be responsible for-
furtdiﬂg the necessary environmental studies, except to the extent grant money is available to_.-the
. City for analyzing the Proposed DSMP Amendinent. ‘Ecology will use best ei:'t‘orts to -compilete;
g the environmental review for the:-Revised Project within reasonable cost limits:~The -

Environmentil Review. Committes will prepare-a proposed scope of work and budgetary: goals :

for the SEIS and submit them to Ecology for its approval within 45 days from the effectivedate

of this Agreement. The SEIS will analyze (1) the Proposed DSMP Amendment and reasonible

altemnatives to accomplrsh its objectives, and (2) the elements of the’ Revrsed Project not -

prevrously analyzed in the Pioneer: Aggregates Final EIS; and reasonable:alternatives: that. would .

accommodate the sand and gravel barge transshlpment'facrh-ty,---conveyor-; and access road =
elements on prOperty owned or controlled by WRECO or Lone Star |

c. M_rlestgnes The partles agree’ to use best efforts and act in good
ferth to rneet the?rriilest’ones' set-_fortb_‘_‘-l__rr.aAttachment Az f';R_emedme for missing certain Key |

Milestones are set forth in Section HL:A:2 "t')‘efo'-\j?v”.

DuPorit Settlément Agreement
#5170 10552-55 3ZMO1LDOC 12/25/94 -




d. Staff: Ecology agrees to assign one staff person to facilitate all

necessary permits, approvals, and environmental review documents. ' The staff person should be -

a full-time employee'with Ecolugy and shiall have experience.in managmg large projects in the .
south Puget Sound region. The Ecology staff person shall also'work on the Master Program
amendment, and any other activities, including meeting with other agencies as necessary

e. E mnmental Review Committée: To coordinate the efforts of
the parties during the SEPA process, an Enwronmental Review Comimittee is established with
the following representatives of the parties: Ron Summers (Lone Star), Ph_ll_ Whlt_;-_ (WRECO),
Janet Dawes (NDA), as well as a representative to be named from Ecology, the City, acting
through the City Council; and the Anderson Island QOLC. In the event any named designee

cannot serve, the affected party shall name a new representative. The Environmental Review

Committee ‘will convene upon-request of Ecology when Ecology desires input on an aspect of the _

SEPA process. The Environmental Review Committee may also congider measures.to. reduce
environmental impacts or costs as-set forth in-Section LD(1). The parties will in good faith

consider measures recommended by the-Committee for changes to the'project and Ecology will-

consider whether the suggestéd measures warrant inclusion in the/SEIS according to the/ SEPA». - -

Rules. B g L L = S SR T S
£ Consultants: - Ecology shall use best efforts to.provide =

environmental analysisidnthouse.. Where necessary, ‘outside. consultants will be selected by = - veemui

Ecology, after consultation with the City and the Erivirshmental Review Comitise. Where -

possible, consultants with:previous experience: q_n_;the.iﬁiqﬁq#;-ﬁggrgggtgs.E_li;i@l_‘-,‘EIS.-sW_illf- be used, ¢ .. :

. with the exception of a new noise study conducted in‘accordance f\ﬁ_"ri-th"Sécti@_ﬁ','-izE.?fj._'g'b.'e'i'dw;. PRI

#5170 105‘52 55 SZMOI'iDOC 121"25/94
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ection LE.3. cont’d.
| result of the Revised Project. This _s@da,rd shall be refe_rr_ed_to as the Noise Standard In
addiﬁon, even if the Noiae Standard is met, Lone Star will undertake reasonable nﬁtigation
measures, excluding modifyid;g operating hours, to reduce noise impacts further below the Noise
Standard. _
()  The parties agree that moying the sand and gravel barge
transshipment facility north near Tatsolo iPoint constimtes mitigation for :potenfial noise impacts
of the Revised PrOJect upon the N1squa11y NWR and the C1ty of DuPont
(iif)  The parties agree upon the following mefhod as the most
efficient, faia and en_forceabl_e madmer_ by which to ensure that_’di_e Revised Project does not have
a significant ﬁo__ise impact: 1) _The parties agree to the Noise Standard set forth in subparagraph
(i) above as the appropriate noise limit for the Revised Project with regard to Anderson Island;
2) The parties agree that the only addiﬁonal study necessary to implement this standard is to‘_}_
- establish a baseline Ldn at the eastern shore of Anderson Island to serve as a basis for o 3
monitoring; 3‘) . The parties agree-to use an mdependent..noise. consultant to measure the exiéﬁng
Ldn at Cole Point on Anderson Isla.nd for use as the baseline; 4) Al Cooperaﬁve Nmse . o
. Comphance Committee” (CNCC) s shall ‘e formed. to adopt the baseline and developa E
Momtormg Program, to be implemented by. an entity selected and managed by the CN CC; and
5) Following start up of operations of the Revised Project and implementation of monitoring, thes. . .
CNCC will reconvene to.develop.a Mitigation Plan only if monitoring ynder the Monitoring o

Program establishes that the Noise Standard. has been violated.. . . . oo ey
(w) The CNCC shall be compnsed;of_on representauve ﬁ'om

‘Lone Star, WRECO Ecology, the Clty, NDA, and the Anderson Island QOLC Anyl pany at s

optmn may be represented by a person w1th expenence in noise 1ssues he CNC hallrwork




Section LE.3.g(iv) (cont’d.)
Standard will apply; identifying mitigation measures, excluding modification of operating hours, -
to reduce noise impacts further below the Noise Standard; developing a Monitoring Program, -

using as a basis the draft monitoring plan attached to City of DuPont Ordinance No. 486;

reviewing momtormg reports; and, only if the Monitoring Program establishes that violations of

j the Noise Standard have occurred, developmg a Mltxganon Plan for the Revised Project, which
. ‘may include modification of opérating hours, to meet the Noise Stondard: -
(v)  ‘The Greenbush Group is accepted by all parties as thie

* Noise Consultant. | R,

. (vi)- -T'he Monitoring Pregram to be developed shall provide for
independent monitoring and reporting to the CNCC, to be provided on a timeline agreed upon by
" the CNCC. - | __
_‘ (vil)  The CNCC may, at its option, commence efforts prior to- -
final acceptance of this Agreement by all parues

(vm) Ecology shali appomt 4 contract administrator who shall be

responsible for entering into the contract with the ¢onstiltant selected by the' CNCC.

(i) Fuading for the noise consultant contract will be pfovideds- -

for in the SEIS - Lone Star will be responsible for funditig noise monitoring tnder the ”

MomtormgPro SOOI TN, L ol
B (x) it event tat e

- #5170 10352-55" 3ZMO11.D0C 13/25/94




Section 1. E.3.h (cont’d.)
being situated in the City of DuPont. - The fiscal analysis provided-in-the Final Environmental

Impact Statement dated Febrnary 4,1993 is 'being reviewed, and a.revised report will be included
in the project-specific SEPA review for the Revised Project as necessar&

4. - The parties agree that preparation of the SEIS is being done because ofa
proposed Shorelme Master Program Amendment and a proposed Revised Proj ect, and therefore
its preparation sha.ll in no:way be used to attack the adequacy of the original EIS d_o_cuments fo_r
the Pioneer Aggregates Project: . |

F. Process Facilitation and Remedies.

1. To facilitate implementation of this Settlement Agreement, including the

processing of all necessary permits and approvals, the State will create an Inter-Agency. Task )

Force. The Inter—Agency Task Force will include members from Ecolo gy, Department of Natural '

Resources, the Washmgton Department of Wildlife a.ud Fisheries, and any other agency deemed N

"y appropriate by Ecology The Task F orge: shall use, its best eﬂ'orts to mlmrmze delays, and

provide coordination and techmcal asszstance as necessary fo. faclhtate the pro grammatrc and

perrmt I‘GVICWPI'O(}ESSCS WL sy we e, e Pt ol eennn sueeost e 10 Badl st wle

2+ - The parties: a'.gree--not-to- appealfany-prograrnmatic or-project-speciﬁe« U

approvals granted which are consistent w1th this Agreement. If all pem‘uts and approvals a.re

' obtamed and no pemut appeals are ﬁied the Rev1sed Pro_;ect W111 be bmlt and the | Underlymg P

WRECO may. opt to_ )

process but if thls is nota "jf:

{greenient.
: #5170 10552 55 SZMOI' DOC 12/25/94 :




Section I.F.2 (cont’d.) -
. I/' “':._4
pursue the other. These litigation options remain open to WRECO and Lone Star-until the ) 1

consolidated shorelines appeals are dismissed pursuant to Section II.A.3 of this Agreement, and
the Pierce County zippeal is dismissed pursuant to Section III.A.4, In the event Lone Star and
“WRECO opt to pursue the Revised Project through the appeals process, the non-governmental
parties agree to support WRECO and Lone Star in any appeals brought to obtain such permits.
In the event Lone Star and WRECO opt to defend and pursue the original City approvals
- obtained, then tl_ae other parties réserve all rights to pursue their opposition to those original
approvals.

Il MITIGATION

A. VErview.

1. . Lone Starand WRECO agree to undertake tﬁe"fhiﬁga’tion méasufes©
expressly set forth in this section, provided, however, thit all mitigation measures are expressly
contingent u;ior; Lone Star‘srece1ptofa11 Hecdssary pertitits ahd approvalsto implementall ™ - - - C i
aspects of the RewsedPro_]ecton acceptable terms and tipon'the expiration of all appeal periods - o
with no appeals being ﬁied. If a permit appeal is filed in connection with the Revised Project by =
anyone, then WRECO'35id Tong Stat will Hiave the options set forth iti'Sectiot LE(2). IfLone
Star and WREC@'SuCCés’sftﬂly:&eféﬁd the"perﬁiiﬁ and opt'to proceed with the Revised Project,
then they will undertake ‘the additional rmtrgatron set forth below except that contnbutlons to° the -

mmgatmn fund may’"be reduced &S S& forth balew

The partles agrce that the Imtlgatwﬁ measures herem e a;dequate o

mitigate- all directand: mdrrect Lr.upac "”f 'the RemsediPrQ;ect The partres recogmze further--

mitigation measures may be suggesteg and’ unplemented throughi the processés set forthi e R

AL 1

Sedtion LD(1), ILE(B)(e) and i B(4)

- DuPe :
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7

B. Additional Mitigation Measures.
- 1. Public Access Plan. WRECO and Lone Star agree to the following public

access provisions: i . ‘ _
a. WRECO agrees to dedicate to the City an area.for public trail
access along the existing narrow gauge 1‘8.11 on the north side of Sequahtchew Creek to the Puget |
Sound shoreline in the vicinity of the existing dock, as shown on Attachment H.

b. Public access will not be provided by Lone Star or WRECO at the
new sand and gravel barge transshipment facility; a public access route will be set aside down the
north side of Sequalitchew Creek to the Puget Sound Shoreline area in the vicinity of the emstmg
dock. WRECO agrees to remove the exrstmg DuPont dock structure from the aquatic lands upon o

' completton of the construction of the new gravel dock ¢ or, at WRECO s option, earlier.
Alternatively, at the request of the State, WRECO will turn over all nght, title, and mterests in |
the dock to DNR. W'RECO agrees to forego future normal mamtenance and repau' of the dock
_ structure dunng the pendency of the pernutnng and new dock constructron process prov1ded the -
( } parties agree not to use any future detenoratron of the dock structure agalnst WRECO in the ~
event that appeal proceedmgs of SHB No 93 69 are resumed ‘ S .'
c. Lone Star and WRECO in cooPeranon w1th Ecology, agree: to

place educatlonal srgns and natwe vegetatlon adjacent to the 13:a11 in the locatron of the salt marsh

to educate the pubhc and dtscourage physrcal mtrusmns mto the marsh area, = '

ooE

) -.i' .

2

A 'WRECO agrees to estabhsh a buffer on HofEman Hﬂl as shown by o
the green area on the map m Attachrnent D subject toa record survey : The buffer sha.ll be

estabhshed through the mposrhon of an easement_ At the tune development 'occurs ad_] acent to

. that the a.greed [P

the. buﬁ'er WRECO wﬂl dedtcate the buffer to the Clty The
upon setback and buﬁer set, forth in Attachment D 15 sufﬁcrent to protect bluﬁ stablhty, as weII

as to 1mt1 ate llmpacts .ﬁ'om Hofﬁnan Hill resrdenual development on bluff habitat. ind 1ts, i

erdhfe |
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Section I1.B.2.a (cont’d.)

Refuge. Ecology agrees to consider this mitigation as part of any mitigation package whlch may
_* be required for the residential development of Hoffman Hill after environmental review.

b. The easement, known as a Native Growth Protection Easement
(NGPE), will convey to the publlc a beneﬁ01al interest in the land within the easement. Tl:ns
interest includes the preservatmn of natwe vegetanon for a.ll purposes that beneﬁt the pubhc
health, safety, and welfare including, but not li-rnited to, control of surface water and erosion,
matntenance of slope stabrltty, wsual and aural buffermg, and protect:[on of plant and amrnal
habitat. The NGPE i unposes upon all present and future owners and occuplers of land subject 10

the easement the obhgatron to leave und1sturbed all trees and all other vegetation w1tlnn the

easement, provided, that a publlc access trall con51stent with the Calthorpe Plan, 1nclud1ng access

to the two existing’ pubhc view pomts and appurtenances necessary to use the trall and
vrewpomts such as handrails at the view pomts may be constructed in the casement
Obligations tinder the easement are enforceable on behalf of the publlc by the Ctty of DuPont,
and, if the C1ty is prowded wntten notrce of an alleged wolanon and falls to take acnon vvrt'rnn
30 days of such notice; the easement is enforceable by NDA and Ecology The easement shall
provide for l1qu1dated damages m the amount of $5 000 for each tree cut in excess of 12 mches
dbh or for clearmg more than 1 500 square feet of brush, and $2, 500 for mmrmng any tree or for

each tree cut smaller than 12 inches dbh or for cleanng less than l 500 square feet of brush The

easement shall also provrde that 1f lrtrgatxon s necessary to enforce th terms of the easernent the

prevatlmg party shall be ent.ttled to lts attorney s fees and costs Pnor toithe sale of lots ad_]acent

#5!70 1055 ,55 3ZMDI' DOC I?R5194
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Section I1.B.2.b (cont'd.

' shall also be filed with the Pierce County Auditor's Office prior to or at closing of the. sale.
Failure to provide a.ny such notice will result in liquidated darnages of $5.=0.06 egainst the. person |
required to give such notice. All liquidated and unliquidated damages shall be payable to the

. City for restoration and nnprovernents to the buffer, provided that when NDA and Ecology

enforce the agreement, that party's attorney's fees and costs shall be payable from the darnages

collected.

c. Permanent survey stakes and signs shall be set delineating the

uffer prior to WRECO sellrng the property or receiving approval for any development or pre-- o
development activity on Hofﬁna.n Hill. Before begmrnng and continuously during the eourse of
any grading, building construction, or other development activity on a lot sub_] ect or ad}acent o
the NGPE, the*common boundary between the easement and the area of development actlvrty
must be fenced or otherwise contmuously marked ina hlghly visible manner, suoh as yellow
4 caution tape to'the sausfactron of the City. At the nrne that roads are construeted on the srte -one . ]
sign per lot shall be posted, or other physical notice mutually agreed upon by Ecology, NDA -
"~ WRECO, and DuPont shall be provided, at the boundary between the buffer and each ad_;acent '

private lot a.lertmg subsequent occupiers and users. of the land to the existence of the buffer and

the need to. protect it. The signs shall be similar to the exarnple attached hereto as Attachmentl -

The message on the sign shall be, modrﬁed appropnately st A | -

d. Ecology, the City and the nongovemmental parttes agee not to .

seek any buffer _proposal for Hoffman Hlll that is, 1ncon51stent wrth the Calthorpe Plan showiin
'frorn future N

Attachment D prov1ded however ﬂns shall not apply to envrronmental xrnp‘

development which a.re unrelated to the lequally Natlonal thdhfe Reﬁlge_and_whrch may be o )
dxsclosed in subsequent environmental review. The parties agree not to o ose: any plan ca.lhng
. for public acquisition of Hoffma.n Hrll for expansron of the Refuge unless such plan is-

- conditioned on WRECO bemg a willing seller entrtled to full fatr rnarket val ¢ g




Section I1.B.2.d (cont’d.)

approval of the City. Nothing contained in this section shall be construed as limiting or
prohibiting the City ftom ekercising its rights to acquire by eminent domain, all or any portion of
the Hoffinan Hill area for a public plllfpose-'other than the expansion of the Refuge.

e, Additional Mitigation Provisions Regarding Hoffimas Hill, -

(i)  The public access trail provided for hérein shall be-
designed and constructed by WRECQ; its successors or assigns, subject to approval by the City
of the plans and specifications therefor; ' A

| ‘(i)  The design for the trail shall include reasonable -
accommodation to meet the requirements of the Americans with Disabilities Act.

(i)  If the City so elects, it may design and construct the trail

and charge WRECO the reasonable costs thefeby incurred. In such event, WRECO shall have an

opportunity for design input and shall be credited in siich amiount against the costs of any -

* recreational improvements which it might bé reasonably reqitired to install as a part of residential

platung or development in the Cxty Any Clty employee whé will be Working ot the trail project

will be reqtured to have credentlals for this type of éonistruction projéct.
‘ Gv) Removal by the City ot by WRECO with the City’s -~

permission, of trees and undergrowth in eon]unctlon with trail constrisction or maintenance, or -

the removal by either party of dangerous trees near the trall ot pubhc wewpomts shall'not be-"

deemed a v101at10n of any prowsmn of th.ts Agreement. R

.Clty, brush trees, or other growth 'ﬁom the Nati _

prmrlded if'the precedmg subparagraph v’

(Vl) The des1gn for the u'a11 shall mclude pubhc access thereto S

from a public. nght-of—way
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_Washmgton or the United States to be included in sand or. gravel At shall byl

3. New Dock. Upon receipt of all necessary permits for the Revised Project,
and the expiration of all applicable permit appeal periods with no appeals being filed, Lone Star
agrees to construct a new gravel transshipment facility in the Tatsolo Point area: The new gravel-

dock will be smaller than the existing DuPont dock and will be sized to handle .barging of sand,

gravel, and related construction materials originating from or for use with materials from the

DuPont site in connection with Lone Star's business.only,. and will not be oversized to handle..
ftttﬁre uses or any other commodities. The dock strueture will not contain any ereeao_te pilirlgs.
Grated decking will be used in the neas-shore environment. . . . .

4. Concurent and Future Use. WRECO and Lone Star agree that use of the
new dock shall be for barge loading of sand,ggravel,‘ and related construction materials
originating from or for use with materials from the DuPont site and _shal_l b.e__'used for no other _
cencurrent”'purpose ‘while the dock is used as a sand and gravel barge transéhiinrhent facility At
the conclusion of mining 0perattons in the City, Lone Sta.r and WRECO agree to lrrmt pr0posed

future uses, if’ any, of the:Special Management Unit to. deve10pment of no greater sxze or 1mpacts

' than the sand and gravel barge transshipment facility built for the Revised Proj ect. The partres

recognize and agree that at the- conelusmn of the 25-year payment period set forth in II D (1)
below, the partles may. seek and negotiate further. envuomnental rmtrgatlon funding, for
environmental impacts due to the sand and gravel barge transshipment facility. The term
“related construction materials” as it is us‘e'd"in this --paragraph is ‘intehded-to refer to gl‘ass b 3
shredded rubber; or: other adirtrves requlred Or- recommended by any. agency rof the State_ of

deemed to

include asphalt.

5. Shgrelme [,lse Lone Star and WRECO agree to lumt future :use,: 1f any,

- of the remaining ] DuPont shorelme outs1de of the Spec1a.{ Management Umt to non—mdustnal

uses consrstent w1th the Couservancy regulatlons of the. exxstmg DuPont M

'rPr.ogram The o

pennlts;ebtamed;byal;qne;s:tar dg; it. prowde for any: rmmng wrthm 200 feet of uget:So
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Section IL.B.5 (cont’d.)

Sequalitchew Creek. WRECO and Lone Star agree to seek no permits in the future to mine
within the shoreline jurisdiction as defined by.gcw Chapter 90.58, or within 100 feet of the top
of the bank of Sequalitchew Creek, as shown on Exhibit J, or in a manner that would

significantly impact the flow of Sequalitchew Creek. This shall not prehibit excavation for

coﬁstruction of the sand and gravel barge transshipment facility.
C. .Qi"_cy" F.igcal 1\.7.Iitig‘atiog Fund.
1. Lone Star and WRECO will pay $1,000,000 to the City of DuPont to
compensate for any direct or indirect imipacts of the Revxsed Project; mcludmg potentlal negatwe
fiscal impacts of the site '151an approval as referenced in Condition No. 99 to Ordinance No. 485,

and in Conchtzon No. 52 of Ordmance No. 486.
2. The $1,000, 000 payment to the City by Lone Star and WRECO, referred

to at Section T1.C.2 above, will be made in a'single lump sum at such time as mitigation is due

under Secﬁgn TLA. Thlspayment is n’éi to be deénied to be in lieu 6f or a substitute for any other - .

nutlgaﬁon requued under Ordmance Nos, 485 6r 486. Such’ payment is not inteénded to fimd or

to reunburse the C1ty fof the costs of studies required for developmérit approvals; nor for /

enforcement of the terms ofanywsuch:approvais{er—the REVISEAPROJECT . wrus's 5 ool i e o

3 Lone Star and WRECO will also reimburse the City for the following: -
T Thecnys reasonableexpensesmamwngatthlsagreement, i
incurred by the City for iﬁdependeﬁt- 'Iegai'reWewia;nd'r'eonsultaon;f* ft g
b. The City’s reasonable expenses, in connection with the review - -~
process for the Rewsed Pro_}ect, including alt Iegal fees and dleUI'SCanth
9 'The Cify’s expenses) if any, mcurred in: defense of atiy. appeal of .

any process or permit relatlng to the Revised Project ‘where the City isa party prov1ded that thlS

provision ‘shafl not apply to such“expenses if inctirred: by the City: related to.an. appeal ﬁled by the .

DuPont;Settles I’Agreement
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Section I1,C.3.c (cont’d.)

City from an approval received by WRECO or Lone Star from another governmental agency, nor

shall it apply to any action brought by Lone Star or WRECO.

d. The fees, expenses and costs referred to in the preceding

subparagraphs a through ¢ will be payable whether or not the Revised Project is ultimateljf

approved, and if approved whether or not it is abandoned in whole or part by WRECO or Lone

Star.

4, In the event the City does not approve any necessary programmatic
approval or permit for the Revised Project, Lene Starand WRECO may proceed as provided in
Section LF above, and shall' have no obligation to the lCity nnder this Settlement Agreement.

D. Envirgnmenta! Mitigation Funding.
. 1-. Enﬁrggmental Mrtlganon Trus As a further mitigation measure, Lone
Star and WRECO agree to make a grant to an Environmental Mmgatlon Trust ("EMT"), whlch

Ty will undertake acqu151t10n of real property, development rights and easements as resource
protection measures for the Nxsqually Delta, ifi the area described as the Mitigation Landscape

Area as defined in Section II D 2.b. beIow The EMT shall be & pubhc or non-profit ennty such

as the Trust for Pubhc Lands the Nature Conservancy, or the N1squally Land Trust, which. shall

be selected _]omtly by the NDA and Bcology
E dmg ‘L éneé Star and WRECO agree o contribute to the trust -

des1gnated pursuant to Section IL. D 1 above a grant payable as follows

.‘ !-a_:= A down payment will be payable within 30 days after all pérmits -

'd, and all appeal penods for those penmts have

explred mth no appeals bemg ﬁled or alternatxvely any penmts challenged are aﬁ‘irmed B
following appeal The down payment shall be in the arnount of 3 75 000.° An additionat
$125,000 shall be payable on January 31,1996, condmoned upox all state and local perm1ts and

approvals havmg beeri obtalned by that daté, and fusthisr conditioned upon all non—programmatlc WF

DuPont Settlement Agreement
#5170 10552-55 3ZMO011.DOC 1225/94




Section II.D.2.a (cont’d.)
permit and approval appeals periods having expired by that date with no appeal being filed or all

appeals filed being fully resolved in Lone Star's and WRECO's favor by January 31, 1996.

b. The balance will be payable inannual installments of 350,000 per
year for 25 years prowded, however, that if for any reason the aggregate operations have been.
suspended totally for six months or more, annual payments will be suspended untll any portion
of the aggregate operation is resumed. The ﬁrst annual mstallment will be due upon completion
of consttuct_ion of the sand and gravel barge transshipment facility; _for years 2. through 25. of
operations of the Revised Project, the annual payment shall be due-on June 29 unless thedde date
is modified pursuant to the snspension' proviso in the preceding sentence. Payments in years 6
through 25 shall be adjusted for inflation accotdiné to the Producer Price Index for sand and
gravel The base year for inflation adjustments shall be the year that operatlons of the Revised

Project commence. At Ecology's or NDA'S optlon the sum. total of payments for years 21

through 25 may be accelerated to the tune of oL anytu:ne after the down payment, 1f that sum total 7 (

is contributed toward purchase of real property, development nghts or easements in the .
Mitigation Landscape Area. The M1t1gat10n Landscape Area shaIl be deﬁned as: -
(1)  The Shorehne of Statemde Slgmﬁcance (as deﬁned in the

SRS N S

Shoreline Management Act) ﬁOm Tatsolo Point south to De Wolf Bight, the Nxsqua.lly Natlonal |

Wildlife Refuge, and. aIl areas contiguous to these lands, excludmg those lands within the C1ty

limits of DuPont, and extending no further south or east than the I 5 freeway corndor prowded .
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Section ILD,2.b(ii) (cont’d.)

interests in the above-stated geographic areas has been completely frustrated or.cannot be
achieved, the Mitigation Landscape Area may be expanded to include shorelands and adjacent
property associated with any river, stream or wetland that is as_sociated_ with and forms an
integral part of the ecology of the Nisqually Delta; subject to-the limiting provision applicable to.
land within the current city limits of DuPon,_t;, as set forth in subparagraph (i) above.

_ ‘¢ - Ifany necessary permit is denied or 'app_ealed, then Lone Star and
" WRECO may exercise their options under Section LF. If they opt fo pursu___e_the Revised Project,
are successful in obtaining the pennits for it through the appellate process, and elect to build the |
Revised Pro;ect, then Lone Star and WRECO will fund the annual paymens and the down
payment, but will have no obligation | to make the condlnonal 1 anuary 31, 1996 payment unless
-all permit appeals or challenges to permit denials are fully resolved in Lone Star and WRECO's

favor by January 31, 1996.

A. Dlsoosmon of Exrstma Lrtlgatlon and, Aoohcatlons

1 o Appeals Stayed The shorehne appeals (SHB “Nos. 93- 64, 93-65, and
93-69) and Plerce County appeal (P1erce County Cause No '93%0: 09515—1) shall be stayed Hd
held on mactrve status pendmg the outcome of the programmatrc and perm1t-speCIflc approval
processes set forth above The partres to the appeals wﬂl execute a Strpulatwn and Order of
Contmuanoe for the shorelme appeal and PIBI'CC County Supenor Court appeal concurrently with

the execu‘aon of tl'us Settlement Agreement The partxes to the appeals hereby authonze and

direct therr respectwe attomeys of record to 31gn and ﬁle the Stlpulatlon and Order of
Contmuance upon execuuon of tlus Settlement Agreement by the part.res of record o the appeals'."
2 K,ex Mllestgne Certam Key Mﬂestones contamedm Attachrnent A are

marked by an astensk (*). If any Key Mﬂestone 1n Attachment A is not completed w1th1n two e

}nt"Agreemenr
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Section 1TL.A.2 [cont’d.) ' S e
: © R
obtarned consistent with this Agreement, Lone Star and' WRECO miay exercise therr options’ L

under Sectron L.F: 2 above.
3. Dismissal of Shoreline Appeals.” The parties to this agreement who are
- parties of recotd to the shoreline appeals hereby authorize and direct their respective counsel of
record to execute and file the Stipulation and Order of Dismissal for Consolidated Cases SHB
" Nos. 93-64, -93~65, and 93-69'-si1b‘stanti'all'y' in the form at-‘taclred hereto as Artachment F ,. and .
incorporated herein by this feference, when the following conditions are' met: 1) all necessary..
permits and approvals ar obtained for the Revised Project; and 2) the appeal period for the last
necessary project-specific approval or permit to issue has run with no programmatic or project-
specific appeal having been filed. Lone Star and WRECO fuirther agree jth:a.‘l‘., upon completion of
construction of the new dock, they will withdraw the permit applications for useé of the existing ..
DuPont dock. |

N 4, Dismissal of Pierce County Appeals. Parties to this agreement who are (,
parties of record to Pierce County Supenor Court Cause No 93-2 095 15 1 hereby authorrze and |

direct their respectrve attomeys of record to execute and ﬁle the Supulatron and Order of

Drsrmssal substantially in. the form. attached hereto as Attachment G d i mc'_ xdrared,herein by

thls reference when the followrng cendrtrons are met 1) all necessary perrnrts and approvals are .

obtained for the Rev1sed Pro_;ect and 2) the appeal penod for the last necessary‘pro_lect-specrﬁc

aPPIOVal or penmt_to issue has run wrth‘no programmatrc or pro_;ect-specrfrc appea.l havmg been T

- filed; provided it is agreed that, in the event thlsrlrtrgauon is resumed, it shall not be a‘basrs for _' o

challengmg In any way the onstru ,on _ the processrng pla.nt or mining of the material moved T
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Section ITI.A.5 (cont’d.

Actions™), the parties release and forever dxscharge each other and therr ofﬁcers directors,
shareholders, employees representatives, agents, successors and assrgns, ﬁ'om a.ny and all
causes of actlon, clairns damages, habrhtres and demands of any- nature whatsoever ansmg out
of or relating in any way to the allegatlons made in the Underlymg Actrons or in retahanon for
‘ any act1v1t1es by the parties relatmg to therr opposrtlon to the ongmally penmttcd pro_]ect -
B. Other Terms , .
1. Dispute Resolution and Enforcement. This Agreement is enforceable by |
any party.to the Agreement. Prior to raising by motion, complaint or other iegal proceeding any
alleged violation of this Agreement or any alleged failure to perform any obligation imposed
hereby, the aggrieved party shall first consult with the other parties consistent with the procedure
outlined in Rule 26(i) of the Washidgton Sdperior Court Civil Rules, and, in the event the -matter

" cannot be resolved conﬁrm such consultahon in written corre5pondence to the alleged breachmg _

party Ifno agreement cam be reached W1th.m 10 days from receipt of the lei'ter, the part1es :

-

then submit the dispute to Washington Arbitration and Mediation- Semces or other agreed up n o
mediator for mediation first, and if that does not resolve the issue, then the parnes may submrt o
the dispute to bmdmg arbltratron or»pursue any other remedies available by law IR

2. Auth m_;y S ign. Each of the parties signing this Agreement is legally

authorized to enter into the terms and conditions of this A_gret:ment_ and Stipul_ation and‘Orders of

Dismissal of proceedirgs, and is authotized to legally t6 bind such parties thereto. * “~ " -

Stlpulatlons and Orders of Dlsrmssal shall apply to and be binding upon the

their re3pect1ve officers, directors, employees agents, non-governmental attorneys, aﬁ'ﬂrates

wholly-owned subsidiaries; successors, and assigns. -

4._ hgxce Q_f_ l,a This Agreement shall be governed by and construed in

accordance w1th the laws. of the State of Washmgton

DuPont Settlement Agreement
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5. Modification. This Agreement may be modified only by the express

written agreement of all the parties.

6. quntezpartg and Eﬁ'ectlve Date. This Agreement may be executed in

countcrparts and each executed counterpart shall have the same force and effect as an original
instrument upon the effective date of the Agreement. Th.lS Agreement shatl become effective as
to all parties upon the date of signature of the party last in tlme to 31gn “The pnor cu'culated

agreement dated June 29, 1994 is replaced by this Agreement and shall have no force or effect.

DEPARTMENT OF ECOLOGY

By: o DATED: _
Its: L ' ' '

CITY OF DUPONT -

By: ég// | // ;% | .DAIE;D:_-Q 77 M/ff%

Its: “ﬂf’%ﬂ'a@

LONE STAR NORTHW'EST IN o

o

)
i,
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NISQUALLY DELTA ASSOCIATION

By: : DATED:

Its:

. BLACK HILLS AUDUBON SOCIETY

By: ) "~ DATED:

Its:

WASHINGTON ENVIRONMENTAL COUNCIL

By: . _ ) DATED:

Its:

NATIONAL AUDUBON SOCIETY

-

By: DATED:

Its:

PEOPLE FOR PUGET SOUND

By: ' ' DATED:

Its:

TAHOMA AUDUBON SOCIETY

By: DATED:

Its:

DuPont Settlement Agreement
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SEATTLE AUDUBON SOCIETY

By: ] DATED:
Its:. '

ANDERSON ISLAND
"QUALITY OF LIFE COMMITTEE -

By: L DATED:
Its: ' ' ‘

DuPont Settlement Agreement * ="
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ATTACHMENT A

CRITICAL PATH



Date

July 15, 1994
July 15, 1994

October 15, 19354

October 30, 1994

January 1, 1995
February 1, 1885
May.l,11995

May 30, 1§95

June 15, 1985

July 15, 189S5

December 1, 1995
December 15, 1995

December 31, 1985

*KEY MILESTONES

321495

CRITICAL, PATH MILESTONES

Actlon

Amended Apblications Submitted
Noise Study circulated to CNCC.

*Pre—Draft SEIS circulated to
Environmental Review Committee

Comments returned to DOE on preudraft )

Note: Critical.Path wmll be
reviewed after receipt of comments
to determine if there is a need to
.revise the schedule.. :

«Draft SEIS published

*SEIS comment period ends

‘*Final SEIS published

Public Hearing on DSMP, Permits

city Planning Commission recommendation
on joint proposal

%*City Council decisions on DSMP;
Permits .to follow; Notice of Actlon
published

Note: Decision on DSMP will be
sent to Ecology per WAC 173-19-
062; Appllcant may need to waive
transmlttal time frame for permits

*DOE decision on DSMP and shoreline’
permlt

DHNR dec151on on Aquatlc Lands lease
*Building permits for transshlpment

facility issued

ATTACHMENT A

I
[}
b
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ATTACHMENT B

PROPOSED DSMP



FOR SETTLEMENT DISCUSSION PURPOSES ONLY

July 11, 1984

Tatsolo Point Special Management Unit

I. Purpose

The purpose of the Tatsolo Point épeéial Management Unit is to -
ensure that the shoreline resocurces of the Special Management

,Wunit,andﬁtheﬁshorelinewofmstatewidemsignificance—associatedwwitnmwv"“-w~

the Nisqually Delta are protected while providing the City of
Dubont with a location for access to Puget Sound for appropriate
water dependent uses and activities and water related passive
recreational uses and activities. . : '

ITI. ©Policy

The Special Management Unit is located outside the shoreline of
statewide significance. Development within the Special
Management Unit should not be visible from anywhere within the
Nisqually National Wildlife Refuge.

Uses in the Special Management Unit should be limited to water
dependent uses and water related passive recreational uses.
Water dependent uses should be limited to those uses associated
with public transportation or with sand and gravel barge
transshipment. Uses directly associated with the railroad may .
be allowed, provided that no feasible non-shoreline location is

available.

All uses and activities should be designed, developed and -
conducted in a mammer that minimizes the impact to: the natural
and human enviromment; the aesthetic character of the area; and
the public use and enjoyment of the area. Appropriate
offsetting mitigation should be required for all unavoidable
adverse’ impacts associated with permitted development.

Passive recreational uses and an industrial use may occur
concurrently within the Tatsolo Point Special Management Unit.
-However, .only one industrial use utilizing one dock may be
permitted and operating within the Tatsolo Point Special
Management Unit at any time.




((‘\"
Y

III. Use Regulations

Permitted Uses: - The following uses and activities are
permitted within the Special Management Unit-subject to
compliance with the development standards contained in
Section IV below: '

-  Passive recreational uses..

- Facilities associated with such passive recreational
use, sluch as parking and restrooms, that are leocated

landward of the ordinary high water mark.

- Fish and wildliife Telated research activities and

developments.

- Fish and wildlife related natural resource enhancement
activities and developments.

- Roads and railrocads when located landward of the’
ordihary high water mark. .

- gtilities when 1ocated.1andward of the ordinary ﬁégh

- water mark.

Conditional Uses: The following uses and activities méy be

allowed only upon approval of a conditional use permit-
subject to compliance with the conditions of Section IV
below: .- . o

~-  Facilities associated with passive recreational use .
that are located waterward of the ordinary high water
mark. . b

- Aquaculture facilities and uses except when suchgj
facilities are for fish and wildlife related resgaxrch
and/or enhancement as provided in the Subsection A

above.

- Utilities when located waterward of the ordinary high
water mark.

13

- Roads and railrcadé when located waterward of th

ordinary high water mark.

- Facilities for the loading and unloading of passengers
- and/or vehicles carried by fexTy.

-  Train station provided that the facility is located
landward of the ordinary high water mark.



Facilities for the barge shipment of sand and gravel,
ineluding such uses as a pier, a dock, mooring
dolphins, mooring buoys for barge staging, a barge
loader, a conveyor, necessary utilities, and an access
road.

Necessary accessory or ancillary uses of a commercial
or industrial nature associated with a listed
permitted or conditional use where the need for a
shoreline location is fully demonstrated.

Necessary shoreline stabilization activities

Maintenance dredging may only be authorized provided
that it is fully demonstrated that there is no
feasible alternative that will have less environmental
impact than the proposed dredging.

Tndustrial facilities that are fully demonstrated to
have less adverse impact to the natural and human
environment than a sand and gravel barge transshipment

' facility that may be permitted within the Special

Management Unit.

Cc. Prohibited Uses: The following uses are expressly -

_prohibited 'in the Tatsolo Point Special Management Unit:

—

211 uses and activities not specifically listed above
as permitted or conditional use.

More than one industrial use within the Special'

Management Unit.

More than one industrial dock within the Special
Management Unit. )

IV. Development Standards

In order to ensure that all uses and activities within the
Special Management Unit minimize adverse impacts to the mnatural
and human environment; the aesthetic character of the area; and

the public use and enjoyment of the area, the following
'regulatipns and development standards apply:

The footprint, shadow and disturbed area caused by a
development or associated construction shall be the
minimum necessary to accomplish the authorized use,
and shall not be oversized to accommodate speculative

future uses.

associated with-existing-or-proposed UseS. i

ey




All structures shall be designed and constructed to
blend visually with the background as-viewed from the
water, unless the applicant fully demonstrates a need
otherwise. Development shall to the maximum extent
practicable avoid visibility from the Nisqually
National Wildlife Refuge and shall minimize any
unavoidable impacts to visibility from the Refuge
while accomplishing the intended purpose of the
permitted development. S

No dock may extend waterward more than 255 feet from
the ordinary high water mark.

‘t".m,/”

The height of all structures shall be the minimum
necessary to accomplish the peérmitted activity.
Height shall be measured from mean higher high water
if the structure is over water and from above average
grade level if over land. Unless the applicant fully
demonstrates a need otherwise, the following height

limitations apply: )
a. - -Any dock and assoclated structure: 35 feet’
b. Zny barge ioading tower: 65 feet '

c. Any conveyor structure: maximum 35 feet above
the railroad tracks. -
Lighting shall be the minimum necessary for the
permitted purpose. Lighting shall be designed and
constructed to minimizZe lighting of the shoreline,
upland, and water areas and to minimize visibility
from shoreline, upland, and water areas. Lighting
shall meet applicable safety standards. ’

Alteration and disturbance of the eiisting bathymetry,
land centours, and upland and aquatic vegetation
within shoreline jurisdiction shall be minimized.

Any industrial use or activity shall be located to
minimize interference with tribal fishing.

Obstruction and interference with recreational and
commercial navigation and use of the water and
shoreline areas shall be minimized.




221847

Dredging for the creation of berthing areas is
prohibited. Berths shall be located to minimize the
potential for maintenance dredging. Maintenance
dredging may be authorized only by conditional use
permit prov1ded that the applicant fully demonstrates
that there is no feasible altermative that will have
less environmental impact than the proposed dredging.

Shoreline stabilization activities shall only be
authorized when the applicant fully demonstrates that:
the stabilization design and method used is compatible.
with and uses the natural shore processes and

conditionspresenton—the-site—to the greatest—extent
possible; and that the materials used are compatible

with the natural conditions of the site.. . ..

No aquatic or upland vegetation within shoreline
jurisdiction shall be disturbed or removed nor any
land form altered except as authorized by the spec1f1c

terms of a shorellne permlt.

COmpensatory mitigation shall be prcv1ded for.all
identified adverse impacts to the human and natural

" . enviromment. This shall include mltlgatlon for

impacts caused by the ongoing operation of any use or
activity and potentlal impacts caused by accidents.
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ATTACHMENT C

MINERAL RESOURCE LANDS'
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CALTHORPE PLAN
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ATTACHMENT E

. .REVISED PROJECT ILLUSTRATION
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ATTACHMENT F

SHB RELEASES AND STIPULATION AND ORDER OF DISMISSAL




1 BEFORE THE SHORELINES HEARINGS BOARD

2

'3|NISQUALLY PDELTA ASSOCIATION
i and BLACK HTLLS AUDUBON

! STATE OF WASHTNGTON

| SHB NO. 93-64

| SOCTERTY, |
4 STIPULATION AND AGREED
i Appellants, ORDER OF DISMISSAL WITH
5 PREJUDICE
vVsS.

_{<CITY OF DUPONT; LONE STAR
7| NORTHWEST, INC.; and WEVERHAEUSER
REAL ESTATE COMPANY, |

Respondents.

STATE OF WASHINGTON, DEPARTMENT
10} oF Ecorocy,

SHB NO. 93-65
11: = Appellant,

12 vs.

B} 10NE sTAR NORTHWEST, INC.; CITY

OF DUPONT; and WEYERHAEUSER REAT,
4 ; gsTATE COMPANY,

155 ' Respondents.

16‘ LONE STAR NORTHWEST, INC.; Znd
| WEVERHAEUSER REAT, ESTATE COMPANY, SHB. NO..93-69
Appellants,

. vs.
19
!STATE OF WASHINGTON, DEPAR&MENT

)
)
)
)
)
}
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
3
)
)
)
)
)
}
)
)
207 OF "ECOLOGY, )
)
)
)

215. . Respondent.

225 ; :

23§ . ) STIPULATION

24. The parties to this action, through their attorneys of record,
stipulate és follows: '

25

* Lo Offices

. STIPULATION AND AGREED ORDER . o : .
OF DISMISSAL WITH PREJUDICE ~ 1 HINEEE CLark MarTin & reTERSON

A Peodessional Serv e {Corporation




reference.,

2. An order may be entered dismissing the action with

prejudice and without costs or attorneys’ fees +o any party.

‘HILLIS CLARK - .
8 | MARTIN & PETERSON, P.S..

10 gy
1

T. Ryan. Durkan - -
WSBA No. 11805 : o i
Attorneys for Defendants
- | Lone Star Northwest, "ang
Weyerhaeuser Rea] Estate co.

14
By
15 Rebecca E. Togg

N WSBA No. 20713

16 { asst. Attorney General - S ,
Department of Ecology . o : e

17

18 ! BRICKLIN & GENDLER - . S
. |
19 | . i

20 By

: David A. Brickiin

21| ' WSBA No. 7583 '

| Attorneys for Nisqually Delta Ass-’ n and
22§ Black Hills Audubon Society

L Offex

| STIPULATION AND AGREED ORDER - , _ o .
| OF DISMISSAL WITH PREJUDICE — 2 HILLES CLARK MARTIN & PETERSON

A Prolesannd Service Carmewarinng



10
11
‘12
13
14
15
16
17

18

20

21

N

24

25

PRESTON, THORGRIMSON,
SHIDLER, GATES & ELLIS

By
James J. Mason
 WSBA No. 718
Attorneys for Defendant
City of DuPont

ORDER
Having reviewed the-foregoing sﬁipulation of the parﬁies,_fhé;
pleadings filed hereip,.and having determined that the parties have
agreed to a_séttlement‘of the claims raised in this action, It Is

Ordered:

-

This action is dismissed with prejudice and without an award

of costs or-attorneys’ fees tb any party.

Done at -, Washington, this day of ,
i19¢94, . .

HONORABLE WILLIAM A. HARRISON
Administrative Appéals Judge

SHORELINES HEARTNGS BOARD

ROBERT V. JENSEN, Chairman

‘RICHARD -C.- KELLEY, Member- -

taw Ottien
STIPULATION AND AGREED ORDER e P RSO
OF DISMISSAL WITH PREJUDICE - 3 HILLUS CLAKK MARTIN & PETERSON. =

A Pralessianal Service Corparateon

1 mieemad smm— ik RN




e ———

!

i
I

|

2 | GoRDoR 7 CRANDALL, Member
; _

4 | BOBBT KREBS-McMULLEN, Membor

6 | TAMES A TUPPER, Member

8 | Presented bys:

9 | HILLIS CLARK
MARTIN & PETERSON, P.S.

10

1]
By ,
12 T'. Ryan Durkan

| WSBA No. 11805 .
13 | Attorneys for Defendants - : |
Lone Star Northwest, ang : _ J
14 | Weyerhaeuser Real Estate Co., : . _ . g

15 )
Notice of Presentation Waived:

16
17 -
By,
18 Rebecca E. Todd
‘WSBA No. 20713

19 1 asst. Attorney. General
Department of Ecology

20

21| BRICKLIN § GENDLER

By
David A. Brickiin
WSBA No. 7583 .
Attorneys for Nisqually Delta Ass’n and
Black Hills Audubon Society

&

[V T W

Law Qe

STIPULATION AND AGREED ORDER THILLIS CLARK MARTIN & PETERSON «
OF DISMISSAL wIiTy PREJUDICE - 4 T : o A

A Peolvssionf Service Carporation



10

n

13

14

16

171

18

20

21

24

25

PRESTON,. THORGRIMSON -
SHIDLER, GATES & ELLIS

BY.
 James J. Mason
WSBA No. 718
Atforneys for Defendant
city of DuPont

221259

STIPULATION AND AGREED ORDER
OF DISMISSAL WITH PREJUDICE - 5

- HELLYS

laaw e

CLARK MARTIN % FETERSON -

A Prodissionnal Servige Corpornten




ATTACHMENT G

PIERCE COUNTY RELEASES AND STIPULATION
‘ AND ORDER OF DISMISSAL

i




10
11
12
13
4
15
16
17

18

20

21|

24

25

1IN THE SUPERTOR COURT OF WASHINGTON FOR PIERCE COUNTY

NISQUATTLY DELTA ASSOCIATION,
JUDITH A. KRILL, and KaRL E.

KRITL NO. 83 .2 09515 1

Plaintiffs, STIPULATION AND AGREED ORDER
OF DISMISSAIL: WITH PREJUDICE
V. ) .

)
)
)
)
)
)
)
)
CITY OF DUPONT, a Washington )
municipal corporation; ) _
ILONE STAR -NORTHWEST, INC., a ) . . - .
Washington corporation; and, ) . - : : (
WEYERHAEUSER REAL ESTATE )] ‘
COMPANY, a Washington )
corporation; OREGON CITY )
LEASING COMPANY, an Oregon )
corporation; and, STATE OF )
WASHINGTON, DEPARTMENT OF )
NATURAT., RESQURCES, )
)
)
)

Defendants.

STIPCLATYON
The parties to this action, through their attorneys of record, f

stipulate as follows:

1.. All claims asserted in thlS action have been fully

settled resolved or compromlsed-

STIPULATION AND AGREED ORDER L Officen
OF DISMISSAL WITH PREJUDICE - 1 s HILLIS CLARK MAHNTIN & PETERSON -

A Professionat Service Carparation




2. An order may be entered dismissing plaintiffs‘ complaint

with prejudlce and withHout an award of costs or attorneys' fees to

any party.

4 | HTLILIS CcrLAR¥
MARTIN & PETERSON, P.S.

_ By .
7 T. Ryan Durkan

WSEBA No. 11805

8 | Attorneys for Defendants

Ione Star, Weyerhaeuser Real Estate Co.,

9| and Oregon City ILeasing

10 Dated:

le | BRICKIIN & GENDIER
3 ¢

i4 By

David A. Bricklin

15 WSBA No. 7583
Attormeys for Plaintiffs
15
Dated:

17

18
.| PRESTON THORGRIMSON, SHIDLER
19 | GATES & ELLIS

20

21 i By .
James J. Mason

22 WSBA No. 718
Attorneys for Defendant
23| City of DuPont

<: “Dated:
75 J
!STIPULATION AND AGREED ORDER Lo Offiyes.

' OF DISMISSAL WITH PREJUDICE - 2 = HILLIS CLARK MARTIN & PETERSON

A Pralessional Service o AN




10
11

T12

13

14
15
16
17

18

20

24

25

hereby:

'DATED this day of

CRIDER

Based on the foregoing stipulation of the parties, it is

ORDERED, ADJUDGED AND DECREED that Plaintiff’s Complaint be
and the same is hereby dismissed with prejudice and without an

award of costs or attorneys‘ fees to any party.

, 1994.

Presented Ey:

HILLIS CLARK
MARTIN & PETERSON, P.S.

By -
T. Ryan Durk
- WSBA No. 11805
Attorneys for Defendants
Tone Star, Weyerhaeuser, and
Oregon City Ieasing ’

Notice of Presentation Waived:

BRICEKLIN & GENDILER

BY.

David A. Bricklin
WSBA No. 7583
Attorneys for Plaintiffs

STIPULATION AND AGREED ORDER

OF DISMISSAL WITH PREJUDICE - 3

JUDGE/COURT COMMISSIONER

Law Ol
= HILEIS CLARK MARTIN & PETERSON =

A Peofessional Service Carparation




10

11

13

14

15

16

17

18

19

20

21

22

PRESTON THORGRIMSON, SHIDLER
GATES & ELLIS

By .
James J. Mason

WSBA No. 718
Attorneys for Defendant

city of DuPont

221262

STIPULATION AND AGREED ORDER L Ot
OF DISMISSAL WITH PREJUDICE - 4 « MILELIS CLAREK MARTIN & PETERSON °

A Prolessonal Seevice Corparation




ATTACHMENT H

PUBLIC ACCESS PLAN
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ATTACHMENT |

SIGN INSTALLATION DETAIL




"PQST WITHE TWO :
/1 ’GALVANwazEb : FLASTIC SIGN

BOLTS WITH _ _ :
ASHERS o)l B, :

il 1 |

5716
LAG

—_—

R 1! et &, § R sy g fe
e ey o
T gy
L PRNEE [TT% S

[y,
s

UL A ket bt gt At

ah
EENE
R I ;
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SEQUALITCHEW CREEK SETBACK
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ATTACHMENT K

ASPHALT AND CONCRETE PLANT COVENANT




THIS SPACE PROVIDED

Filed for Record at Request of:
FOR RECORDER'S USE:

After Recording Mail to:
HILLIS CLARK

MARTIN & PETERSON, P.S.

Attn: Ann M. Gygi

500 Galland Building

1221 Second Avenue

Seattle, Washington 98101-2925
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DECLARATION RESTRICTING USE OF PROPERTY

THIS DECLARATION is made this ____ day of , 1994 by
WEYERHAEUSER REAL ESTATE COMPANY, a Washington corporation (“Declarant").

TAL

A, " Declarant is the owner of certain real property located in the City of DuPont, in
Pierce County, Washington, more particularly described on the attached Ex'mbxt A which is

referred to herein as the "Property.”
DECLARATION

i. I‘geclaraﬁgn of Restriction. Declarant hereby declares and impresses a covenant
on the Property for a period of ninety-nine years from December 25, 1994, prohibiting

construction of an asphalt plant or concrete plant anywhere on the Property.

2. Duration. For ninety-nine years, this Declaration shall run with and bind the
Property, and shall inure to the benefit of and shall be enforceable by the City of DuPont to the
extent provided by law. This Declaration is binding upon the Declarant's legal representatives,
heirs, successors, and assigns. Every purchaser or grantee of any interest (including, without
limitation, a security interest) in the Property, by acceptance of a deed or other conveyance
therefor, thereby agrees that this Declaration is binding upon their use of the Property for the

| duration of the ninety-nine year period described above.



' EXECUTED the day and year first above written.

WEYERHAEUSER REAL ESTATE COMPANY

By
Its
By
Its
STATE OF WASHINGTON )
) ss.
" On this - dayof - - ~ ., 1994, before me, the undersigned, awNotary.

Public in and for the State of Washington, duly commissioned and sworm, personally appeared
.  and : , to me known to be the

} : _ and . , respectively, of WEYERHAEUSER
REAIL ESTATE COMPANY, a Washington corporation, the corporation that executed the
foregoing instrument, and acknowledged the said instrument to be the free and voluntary act and -
deed of said corporation, for the uses and purposes therein mentioned, and on oath stated that
they were authorized to execute the said instrument.

* WITNESS MY HAND AND OFFICIAL SEAL hereto affixed the day and year first

above written.

Name -

NOTARY PUBLIC in and for the
State of Washington, residing

at '

My commission e_xpire_s

" #5039 10552-55 IVZOLLDOC 1215/%4




EXHIEIT A TO DECLARATION RESTRICTING PROPERTY
1L,EGAYL, DESCRIFTION OF DECLARANT/S PROPERTY

THAT portiom of Sections 22 and 23, Township 1% North, Range
1 East, W.M., Pierce County. Washington, more particularly

degcribed as follows:
BEGINNING at the Soﬁtheast corner of s5aid Section 22

THENCE along the South line of said Section 22,
N §7°49'38% W, 457.99 feet to the centerline of Segualitchew

Creek;

THENCE :along said centerline, the following bearings and
distances: ' ' '

12°28138% W, 129.14.feet;
41°18114" W, 71.97 feet;

29°10'44" W, 239.19 feet;
34°50'25* W, 282.11 feet;
51°481547 W, 221.02 feet;
5594 6'05% W, 226.00 feet;
79932149 W, 267.29 feet;
62°08145% W, 257.03 feety
§2928156%. W, 257.90 feet;
36230127 W, 150.34 feet;
45°47101" W, 43,05 feety

29°18%46" W, 131.07 feet;
74°09'12" W, 73.54 feet;

70°33110% W, 201.30 feet;
42°11119" W, B83.69 feet;

52°39153% W, 105,03 feet;
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N 62°16'24" W, 483.82 feet to the Southeasterly Right-
of -Way margin of the Burlington Northern Railroad;

THENCE Northeasterly along said Southeasterly Right-of-Way
margin, the following bearings and distances: ,

N 35°15'30" E, 259.82 feet to a point of curvature;

Northeasterly 489.60 feet along the arc of a tangent
curve to the right, having a radius of 4187.28 feet,

 through a central angle of 06°41'00" to a point of
tangency; ' L L

‘N '41°56130" E, 227.65 feet;

S B87°57'48" E, 156.43 feet;

N 41°56'30" E, 59.37 feet;

N ,87°57'48" W, 215.01 feet;

N 02°02'12" E, 34.39 feet; .

N 41°Sg'30" E, 188.14 feet to a point of spiral
curvature;

?&‘

N 41°22'48" E, along the spiral chord, 168.96 feet to a
point of curvature: o

Northeasterly 654.07 feet along the arc of said curve
to the left, having a radius of 2897.93 feet, the
radiug point of which bears N 45°44'18" W, through &
central angle of 12°65'55" to a point of spiral
curvature; ’ ‘

N 26°12'42" E, along the spiral chord, 168.96 feet to a
tangency; . ‘

N 25°38100" E, 484.70 feet to a point of curvature;-




Northeasterly 650.18 feet along the arc of a tangent
curve to the right, having a radius of 4264.28 feet;
through a central angle of 08°44'03" to a point lying
600 feet South (when measured at right angles from) the
North line of sald Section 22; i

THENCE along a line parallel with and 600 feet South of said
North line, S 88°53'04" E, 1253.64 feet toO the East line of

szid Section 22;

THENCE slong a line parallel with and 600 feet South of the
North line of said Section 23, S 88°53'Q4" E, 2388.86 feet;

THENCE § 02°06'11% W, 450.07 feet;
THENCE § 88°53'04" E, 200.03 feet;
THENCE 8 02°06'11% W, $21.50 feet;
THENCE N 88°24 1401 W, 272.74 feet;
THEENGE & 47°45'56% W, 1770.31 fest;
THENGE 8 16°28748" W, 2207.7¢ feet;
THENCE N 88°7:45% W, 500.26 feet to the POINT OF BEGINNING. j

See attached Exhibit *Xv.
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