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SETTLEMENT AGREEMENT
FOR .
LONE STAR NORTHWEST DUPONT PROJECT

THIS SETTLEMENT AGREEMENT is dated this 25th day of December, 1994, and
executed by and among the WASHINGTON STATE DEPARTMENT OF ECOLOGY
("Ecology"); the CITY OF DUPONT ("City"); LONE STAR NORTHWEST, INC. ("Lone
Star"); WEYERHAEUSER REAL ESTATE COMPANY ("WRECO"); the NISQUALLY
DELTA ASSOCIATION ("NDA™); the BLACK HILLS AUDUBON SOCIETY; the
WASHINGTON ENVIRONMENTAL COUNCIL ("WEC"); the NATIONAL AUDUBON -
SOCIETY; PEOPLE FOR EUGET SOUND; the TAHOMA AUDUBON SOCIETY; the
SEATTLE AUDUBON SOCIETY; and ANDERSON ISLAND QUALITY OF LIFE
COMMITTEE ("Anderson Island QOLC™).

Recntals

A. Lone Star and WRECO are the proponents of the Ploneer Aggregates Proj ect, |
“'which is described in an Environmental Impact Statement issued by the City of DuPont and the
State Department of Ecology on February 4, 1993. The originally proposed project mvolves a
- sand and gravel mmmg operauon and mprovements to an existing dock to accommodate a sand
and gravel barge transshipment facility for transport of related construction materials. The“ .
project is proposed on lands within the City of DuPont limits, most of which are owned by
WRECO and leased by Lone Star. The Nisqually Delta area contains important wetlands, |
shoreline, and upland habitat and wildlife, and is rich in natural resources including gravel

resources. | |

B. The City approved a Site Plan Approval, Shoreline Substantial Development

" Permit, and a Shoreline Conditional Use Permit for the Pioneer Aggregates Project on

September 2, 1993.
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C. On October 15, 1993, Ecology denied the Conditional Use Permit pursuant to
RCW 90.58.140(12) and appealed issuance of the Substantial Development Permit to the - —
Shorelines Hearings Board (SHB No. 93-65).
D. On October 15, 1993, the NDA and the Black Hills Audubon Society appealed the
City's decision to issue a Shoreline Substantial Development Permit and Shoreline Conditional
Use‘Perrnit to the Shorelines Heé.rings Board (SHB No. 93-64).
E. In addition, the NDA and Judith Krill and Karl Krill appealed the Site Plan

Approval to Pi;fce County Superior Court (Pierce County Cause No. 93-2-09515-1). Judith -

Krill and Karl Krill have dismissed their appeal. .
F.  On October 26, 1993, WRECO and Lone Star appealed Ecology's denial of the
Sho‘reline Conditional Use Permit to the Shoreline Hearings Board (SHB No. 93-69). All of the

respective shoreline appeals were consolidated by order of the Shorelines Hearings Board in its

_ Pre-Hearing Order dated December 14, 1993.

G Long-sténding disputes have surrounded the appropriate shoreline designation and
permitted uses of the subject shoréiine area in the City of DuPont as detailed in the Requests for
Review of the various parties. In 1975, the subject portion of the Dupont Shoreline of Statewide
S@gniﬁcance sufroundin_g the ciock was desigrated "Urban" under a Master Program approved by
the City and Ecology. The use of the shoreline for an industrial-related dock has been disputed
in prior court proceedings because of the proiimity of the existing dock to the Nisqually National
Wiidlife Refuge and its location on a shoreline of statewide significance. In 1990, Lone Star
submitted permit applications for the Pioneer Aggregates Project §vhich proposed use and
rehabilitatidn of the DuPont dock for a sand and gravel barge transshipment facility. The Lone
Star proposal renewed opposiﬁon to the Urban shoreline designation, and the subject appeals '

eventually ensued.

e ™
£
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H. In January 1994, the parties retainéd a professional mediator to facilitate
éettlement discussions to determine whether a settlement agreement that meets the needs aﬁd
interests of the various parties could be reached.

L Through the mediation sessions, a new vision for the DuPont shoreline has
emerged which, if implemented, will end the long-standing disputes between various parties to:
this Agreement and establish a framework for cooperative efforts amdng the various interest
groups. This framework would ensure that the shoreline of sfatewide sigm'ﬁcancé 18 préserved
and protected in a manner that allows enhancéd public access for the citizens of DuPont, while
allowing valuable gravel resources to be available to the Puget Sound region. It is the desire of
the partles to reach a lastmg settlement. | | | |
_ J. In order to avoid protracted litigation and its associated costs, all parties desire’ to
resolve fully all of their disputes’ regardmg the Pioneer Aggregates PI‘O_]eCt Itis understood that

the parties undertake this comprormse and settlement of disputed issues of law and fact w1thout
admitting any error or 11ab1111y with respect to their prev10us actions or legal positions.

K. F or.puxposes of this Agreement, certaiﬁ terms shall have the following m’eaninés:
the term “parties” shall mean the underéigned pai‘ties to this Settlement Agreement; the term
"non-governmental paﬁies" 'shéll i’nean all parties, excépt Ecolo gy and the City. o

In consideration of the promises and covenants contained herein, the parties agree as

follows:

AGREEMENTS

I PROGRAMMATIC AND PROJECT REVISIONS

A verview.
1. The non-governmental parties agree to propose programmatic and permit
actio'ns to implement a new vision for the DuPont shoreline. That vision would servé both public
and private interests by protecting the environment and providing a location for water shipment .

- of the aggregate resource found in DuPont. The location of the sand and gravel barge
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Section LA.1 (cont’d.)

transshipment facility would be moved northward near Tatsolo Point, approximately 1.5 miles
farther aWay from the Nisqually National Wildlife Refuge than is the existing dock. WRECO
and Lone Star would abandon all plans to use the existing DuPont dock as a commercial
shipping facility, and the area would be available to the pﬁblic for shoreline access and passive -
recreational uses consistent with a Conservancy designation. In addition to these mitigation _
measures, additional mitigation would be provided as set forth in Section II below.

2. The ﬁarties rei:bgm'zé that a number of programmatic and permit-specific -
actions will be required to implement the new viéion for the DuPont shoreline. Those actions
inpludé: the pfqgraminatic actions of a Shoreline Master Program amendment and a DuPont
Comprehensive Plan Update; revised project applications; and fof all actions compliance with the
State Envim-nmental Policy Act ("SEPA"). This Agreement sets forth a process by which each -
of these prog_rammatic and project-specific compbnents will be undertaken.

o a.  The specific agreements regarding amendments to the Shoreline

Master Program are set forth in Section LB.

b. The specific agreements regarding the City Comprehensive Plan

Uédate are set forth in Section L.C. |
. c The specific agreements regarding revisions to project permits are
set forth in Section 1D. | |
| d. SEPA compliance provisions are contained in Section LE.

e. A critical path containing milestoneé by which certain ke§ actions

are to occur is set forth in Attachment A.
3. The non-governmental parties to this Agreement agree to use their best

eﬂorts to obtain all programmatic and project-specific approvals necessary to implement this
Settlement Agreement, including but not lirﬁited to, providirig testimony and letters of support on

environmental documents and at public hearings on the proposed Comprehensive Plan Update,
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3. New Dock. Upon receipt of all necessary permits for the Revised Project,
and the expiration of all applicable permit appeal periods with no appeals being filed, Lone Star

agrees to construct a new gravel transshipment facility in the Tatsolo Point area. The new gravel -

dock will be smaller than the existing DuPont dock and will be sized to handle barging of sand,

gravel, and related construction materials originating from or for use with materials from the
DuPont site in connecnon w1th Lone Star s busmess only, and will not be oversmed to handle
future uses or any other commodities. The dock structure will not contain any creosote plhngs
Grated decking will be used in the near-shore environment.

| 4. Qoncurfeﬁt and Future ['l.se. WRECO and Lone Star agree that use of the
new dock shall be for barge loading of sand, gravel, and related construction materials
originating from or for use with materials from the DuPont site and shall be used for no other
concurrent purpose while the dock is used as a sand and gravel barge transéhijarhent facility At
the conclusion of mining operaﬁons in the City, Lone Star and WRECO agree to limit proposed
future uses, if any, of the Special Management Unit to development of no greater size or unpacts
than the sand and gravel barge transshipment facility built for the Revised Project. The parues
recognize and agree that at the conclusion of the 25-year payment period set forth in ILD: (1)
below, the partles may seek and negotiate further environmental mitigation funding for
environmental impacts due to the sand and gravel barge transshipment facility. The term
“related construction materials™ as it is used in this paragraph is intended to refer to glass '
shredded rubber, or. other additives reqmred or recommended by any agency of the State of
Washmgton or the United States to be.included in sand or gravel. It shall not be deemed to
include asphalt.-

5. Shoreline Uses. Lone Star and WRECO agree to limit future use, if any,

~ of the remaining DuPont shoreline outside of the Special Management Unit to non-industrial

uses consistent with the Conservancy regulations of the existing DuPont Master Program. The

permits obtained by Lone Star do not provide for any mining within 200 feet of Puget Sound or

DuPont Settlement Agreement Page 2] of 69
#5170 10552-55 3ZMO11.DOC 12/25/94




Section II.B.5 (cont’d.)

Sequalitchew Creek. WRECO and Lone Star agree to seek no permits in the future to mine
within the shoreline jurisdicﬁon as defined bvaCW Chapter 90.58, or within 100 .feet_of the top
of the bank of Sequalitchew Creek, as shown on Exhibit J, or in 2 manner that would

significantly impact the flow of Sequalitchew Creek. This shall not prdhibit excavation for

a2

construction of the sand and gravel barge transshipment facility.

C. City Fiscal Mitigation Fund.

1. Lone Star and WRECO will pay $1,000,000 to the City of DuPont to
compensate for any direct or indirect impacts of the Revised Project, including poteﬁtial negative
fiscal impacts of the site plan approval as referenced in Condition No. 99 to Ordinance No. 485,

and in Condition No. 52 of Ordinance No. 486.
2. The $1,000,000 payment to the City by Lone Star and WRECO,‘ referred

to at Section I1.C.2 above, will be made in a single lump sum at such time as mitigation is due -

under Section TLA. This payment is not to be de_en‘ied to be in lieu of or a substitute for any other -
mitigation requiréd under Ordinance Nos. 485 or 486. Such payment is not intended to fund or
to reﬁnburse the City for the coéts of studies required for developfnent approvals, nor for
enforcement of the terms of any such_a_pprovals for the Revised Project.

3. Lone Star and WRECO will also reimburse the City for the following:

a. The City’.s reasonable expenses in arriving at this agreement,
including legal fees and disbursements of the City éttoméy and also legal fees and disbursements
incurred by the City for independent legal review and consultation;

b. The City’s reasonable expenses in connection with the review
process for the_ Revised Project, including all legal fees and disbursements;

c. The City’s expenées, if any, mcu&ed in defense of any appeal of
any process or permit relating to the Revised Project where the City is a party; provided that fhis

provision shall not apply to such expenses if incurred by the City related to an appeal filed by the
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 any activities by the parties relating to their opposition to the originally permitted project.

Section II1.A.5 (cont’d.)

Actions"), the parties release and forever discharge each other and therr officers, directors,

shareholders, employees representatives, agents, successors, and assigns, from any and all
causes of action, claims, damages, liabilities, and demands of any -nature whatsoever, arising out

of or relating in any way to the allegétions made in the Underlying Actions or in retaliation for

y . ’ ) N . 5:',\ W“éx -
B. Other Terms heems Sl Toona OBy@ 0Ny
1. Dispute Resolution and Enforcement. This Agreement is enforceable by

any party to the Agreement. Prior to raising by motion, complaint or other legal proceeding any

alleged violation of this Agreement or any alleged failure to perform any obligation imposed

hereby, the aggrieved party shall first consult with the other parties consistent with the procedure

outlined in Rule 26(1) of the Washington Sﬁperior Court Civil Rules, and, in the event the ma’fter

* cannot be resolved, confirm such consultatlon In written correspondence to the alleged breachmg

arty If no agreement can be reached wrthm IO days from receipt of the letter, the parties wﬂl

then submit the drspute to Washington Arbitration and Medratron Serv1ces or other agreed upon

mediator for mediation first, and if that does not resolve the issue, then the parties may submrt

the dispute to binding arbitration or pdrsue any other remedies available by law. _

2. Authority to Sign. Each of the parties signing this Agreement is legally
authorized to enter into the terms and conditions of thlS Agreement and Stipulation and Orders of
Dismissal of proceedmgs and is authonzed to Iegally to bmd such parties thereto

3. Agreement Binding. The provisions of this Agreement and the
Stipulations and Orders of Dismissal shall apply to"and be binding upon the parties hereto and

their respective officers, directors, employees, agents, non-governmental attorneys, affiliates,

wholly-owned subsidiaries, successors, and assigns.

4, Choice of Law. This Agreement shall be governed by and construed in

accordance with the laws of the State of Washington.
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5. Modification. This Agreement may be modified only by the express

written agreement of all the parties.

6. Counterparts and Effective Date. This Agreement may be executed in

counterparts and each executed cbunterpart shall have the same force and effect as an original
instrument upon the effective date df the Agreement. This Agreement shall become effective as
to all parties upon the date-of signature of the party last in time to sign. The pn'br circulated

agreement dated June 29, 1994 is replaced by this Agreement and shall have no force or effect.

DEPARTMENT OF ECOLOGY

By: .» ' DATED:
Its: ' ’ ‘

CITY OF DUPONT

By: 55(//@//;/%/ DATED: 27 ﬂ//é /77%

‘ Its’:%fz?;/afc,

LONE STAR NORTHWEST, INC.

By, » e (U A7 199

Ig5: b At .

"WéERHAEUSER REAL ESTATE COMPANY

BY/@VQ‘Q&jV%M | DATED: Bﬂz Q7. 19%Y
WEIE | ;
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NISQUALLY DELTA ASSOCIATION

By: : DATED:

Its:

- BLACK HILLS AUDUBON SOCIETY

By: i " DATED:

Its:

WASHINGTON ENVIRONMENTAL COUNCIL

By: _ _ DATED:
Its: '

NATIONAL AUDUBON SOCIETY

By: | DATED:

Its:

PEOPLE FOR PUGET SOUND

By: | ' DATED:

Its:

TAHOMA AUDUBON SOCIETY

By: DATED:
Its:

DuPont Settlement Agreement
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SEATTLE AUDUBON SOCIETY

By:
Its:.

ANDERSON ISLAND

"QUALITY OF LIFE COMMITTEE -

By:
Its:

DATED:

DATED: -
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ATTACHMENT J

SEQUALITCHEW CREEK SETBACK




1 001 = youy |

dTVIS DIHdVYDH

002

001 0g

vV NOILDES
0
W <
Ny
001
e | & | avoyIvy
A/r/N_AN | \//w _ 39NV MOYYYN
 NENRNE .
(%07 NYHL ¥3LVI¥0
S3d07S) JONVYNIQYO
VIYY IAILISNIS 00
INOHNT 30 11D
B | AOVEL3S | ¥3d .
o VIUY 3NN L 0qE T V3V SALISNIS
+ L

)

6 55
=
\.ADuArD
O m
[x] e [x
RW.AO
&
GHE_.D
<52
xS Em
= = N
M < Z T
e
2 m
[aFNlds}

&)

=

.

=

O

e

D)

B2

—

h —

(A e]

I




